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                    MEMORANDUM OF AGREEMENT

	

	ENTERED INTO BETWEEN

	

	THE PARTY AS DESCRIBED IN PARAGRAPH 1 OF THE 

SCHEDULE TO MEMORANDUM OF AGREEMENT

	

	(hereinafter referred to as “the Seller”)

	                                                                                                                 AND

	LCS FINANCIAL SERVICES (PROPRIETARY) LIMITED

	REGISTRATION NUMBER:  1998/010749/07

	

	(hereinafter referred to as “LCS Financial Services”)



	WHEREBY IT IS AGREED AS FOLLOWS:

1. INTERPRETATION AND PRELIMINARY
In this Agreement, unless inconsistent with or otherwise indicated by the context:-
1.1 the following terms shall have the meanings assigned to them hereunder and cognate expressions shall have corresponding meanings, namely:-
1.1.1 “Agreement” means this Agreement entered into between the Seller and LCS Financial Services, together with each schedule or annexure prepared in respect hereof from time to time;
1.1.2 “Cession” means
the transfer of all the Seller’s right, title and interest to claim, collect and receive payment of the Debt from the Debtor;
1.1.3 “Debt”, “Debts” or “Accounts Receivable” means the Seller’s claim(s) against the Debtor for the payment of monies owed to the Seller for goods and materials supplied and services rendered by the Seller, which claim is sold and ceded to LCS Financial Services in terms of the provisions of this Agreement and which claim and book debt are indentified and more fully described in the Purchase Note; 
1.1.4 “Debtor ” means the company, or corporate entity, or person who is liable to pay the Debt, as sold and Ceded to LCS Financial Services in terms of the provisions of this Agreement;
1.1.5 “Event of  Default” means any event specified in clause 13.1;
1.1.6 “Instrument” means any bill of exchange, cheque, promissory note or other negotiable instrument of which the Seller is the lawful holder in respect of the Debtor’s liability for the payment of the Debt;
1.1.7 “National Credit Act” means the National Credit Act 34 of 2005 together with regulations made in terms thereof from time to time, including all amendments thereto;
1.1.8 “Party/ies” means the Seller and LCS Financial Services;
1.1.9 “Purchase Note” means the purchase note as contemplated in clause 2.3 of this Agreement, a specimen whereof is annexed to this Agreement as Annexure “B”;
1.1.10 “Schedule to Memorandum of Agreement” means the schedule annexed to this Agreement  as Annexure “A”,  containing the details of the Seller and the trading terms between the Parties in respect of the purchase of a Debt; 
1.1.11 “Security” means any security of whatsoever nature, whether personal or real, which the Seller may have in respect of the Debtor’s obligations to the Seller under contract or Instrument, including but not limited to, cessions of claims and rights of action, deposits, liens, suretyships, guarantees, indemnities and all forms of intercession generally;
1.1.12 “Security Provider” means the provider of any Security in favour of LCS Financial Services and may include more than one Security Provider; 

	1.1.13 “Transactional Documentation” means all documentation envisaged in and required in order to facilitate the arrangements contemplated in this Agreement and shall include all  contracts, resolutions, supporting documents, forms, certificates, quotations, invoices,  acknowledgments, undertakings, ancillary agreements, credit application forms, correspondence, accounts and book entries which in any way pertain to the Debt or are supplementary thereto.
1.2 Words importing:-
1.2.1 any one gender includes the other two genders;
1.2.2 the singular include the plural and vice versa;
1.2.3 natural persons include created entities (corporate or unincorporated) and vice versa.
1.3 Any substantive provision, conferring rights or imposing obligations on a Party and appearing in any of the definitions in this clause 1 or elsewhere in this Agreement, shall be given effect to as if it were a substantive provision in the body of the Agreement.
1.4 Words and expressions defined in this Agreement shall bear the same
meanings in the schedules or annexures to this Agreement which do not themselves contain their own definitions.
1.5 Should any schedule to this Agreement at any stage during the duration of this Agreement be amended or updated, then the schedule dated last in time shall supersede all previous schedules and be read in conjunction with the terms and conditions of this Agreement.
1.6 Where there is a conflict between words, expressions or information appearing in the Agreement and the schedule prepared in respect thereof with words, expressions or information appearing in any annexure prepared in terms of this Agreement (e.g. the Purchase Note), then the words, expressions and information contained in this Agreement and the schedule prepared in respect  thereof shall always prevail and the words, expressions or  information contained in any such annexure shall be interpreted to give effect to the words, expressions and information as it appears in this Agreement and the schedule thereto.  
1.7 Where figures are referred to in numerals and in words, and there is any conflict between the two, the words shall prevail, unless the context indicates a contrary intention.
1.8 A reference to any statutory enactment shall be construed as a reference to that enactment as at the date of this Agreement and as amended or substituted from time to time.
1.9 Where this Agreement requires a Party to use "reasonable endeavours" in relation to an act or omission, that Party shall do all such things as are or may be reasonably necessary or desirable so as to achieve that act or to omit taking an action, unless the Parties agree that it is not reasonable to take the action or to omit taking an action.
1.10 The words "include" and "including" mean "include without limitation" and "including without limitation".  The use of the words "include" and "including" followed by a specific example or examples shall not be construed as limiting the meaning of the general wording preceding it.  The application of the eiusdem generis rule is therefore excluded.

	1.11 Unless specifically otherwise provided, any number of days prescribed shall be determined by excluding the first and including the last day or, where the last day falls on a day that is not a business day, the next succeeding business day and a reference to day/s, month/s or year/s shall be construed as Gregorian calendar day/s, month/s or year/s.
1.12 Any reference to a Party includes its permitted successors, assigns, delegates, employees, representatives, agents, servants and contractors.
1.13 Since this Agreement is the product of negotiations between the Parties, the contra proferentem rule of construction shall not apply nor shall this Agreement be construed in favour of or against any Party by reason of the extent to which any Party or its professional advisors participated in the preparation of this Agreement.  No provision herein shall be construed against or interpreted to the disadvantage of a Party by reason of such Party having or being deemed to have structured, drafted or introduced such provision.
1.14 The expiration or termination of this Agreement shall not affect such of the provisions of this Agreement which expressly provide that they will operate after any such expiration or termination or which of necessity must continue to have effect after such expiration or termination, notwithstanding that the clauses themselves do not expressly provide for this.
1.15 Any reference in this Agreement to "date of signature" shall be read as meaning a reference to the date of the last signature of this Agreement.
1.16 Where any term is defined within the context of any particular clause in this Agreement, the term so defined, unless it is clear from the clause in question that the term so defined has limited application to the relevant clause, shall bear the meaning ascribed to it for all purposes in terms of this Agreement, notwithstanding that that term has not been defined in this interpretation clause.
2. MASTER  AGREEMENT
2.1 The Seller will from time to time have claims for goods and materials supplied and services rendered by the Seller.  It is intended that the Seller will, from time to time, offer to sell certain of its aforesaid claims to LCS Financial Services at such purchase prices to face value thereof (or at such discounts):-
2.1.1 as the Seller and LCS Financial Services may agree on an ad hoc basis;  or
2.1.2 as may be in accordance with LCS Financial Services’s purchase prices or discount rates prevailing from time to time.
2.2 LCS Financial Services may elect to purchase all, some or none of the claims offered to it by the Seller from time to time.  LCS Financial Services shall have sole discretion to determine whether or not it shall accept any offer made by the Seller for the sale of any claim to it.
2.3 Purchase of Debt(s):
2.3.1 In respect of those claims that the Seller wishes to offer to LCS Financial Services for sale, the Seller shall furnish LCS Financial Services with a duly completed and signed Purchase Note recording the details of the claims that the Seller wishes to offer to LCS Financial Services, substantially in accordance with the specimen purchase note annexed to this Agreement as Annexure “B”.
2.3.2 Upon receipt of a completed and signed Purchase Note from the Seller as envisaged in clause 2.3.1 above, LCS Financial Services shall have 5 (five) business days to elect whether it wishes to accept the offer and in the event of LCS Financial Services electing to purchase any or all of such claims, then LCS Financial Services shall signify its acceptance of any such offer by countersigning the aforesaid Purchase Note and thereafter the resultant sale shall be on the terms and conditions set out in this Agreement, unless the Parties agree otherwise in writing
2.4 Accordingly, the terms set out in this Agreement shall govern each transaction between the Seller and LCS Financial Services in respect of the purchase and/or repurchase of any Debt as if a separate agreement embodying the terms set out below had been entered into in respect of each such transaction.

	3. PURCHASE PRICE
3.1 The purchase price payable by LCS Financial Services to the Seller in respect of each Debt sold by the Seller to LCS Financial Services in terms hereof, shall, unless otherwise agreed upon by the Parties in writing, be the face value of the Debt at the time of such offer.  In either event, the details of each Debt sold and Ceded to LCS Financial Services shall be recorded in a Purchase Note.

4. PAYMENT OF PURCHASE PRICE
4.1 LCS Financial Services shall pay the purchase price in respect of each Debt purchased from the Seller, after deducting therefrom the,  buying charge referred to in clause 12.1 and any other actual or contingent liability/ies or obligations of the Seller to LCS Financial Services existing at the time of the acceptance of the Seller’s offer to purchase the Debt, by means of an electronic funds transfer into the Seller’s nominated banking account, the said payment to be made by LCS Financial Services by not later than 5 (five) business days from the date of receipt by LCS Financial Services of:-
4.1.1 a completed and signed Purchase Note in respect of each Debt purchased by LCS Financial Services;
4.1.2 all the Transactional Documentation as may reasonably be required or requested by LCS Financial Services;
4.1.3 a certificate, or statement by an assessor,  or authorisation or such other document as LCS Financial Services may from time to time approve, verifying the value of the goods and materials supplied and services rendered by the Seller and the amount of the Debt owed to the Seller by the Debtor, as sold and Ceded to LCS Financial Services in terms of the provisions of this Agreement;
4.1.4 a clearance certificate or statement acceptable to LCS Financial Services declaring that the goods and materials supplied and services rendered by the Seller have been carried out and/or rendered to complete satisfaction; 
4.1.5 the invoice rendered by the Seller to the Debtor in respect of the Debt purchased by LCS Financial Services;
4.1.6 any such other document or information as may be requested by LCS Financial Services from the Seller from time to time.
5. CESSION
Upon the payment of the purchase price of each Debt purchased by LCS Financial Services, a Cession shall automatically be deemed to have occurred by the Seller to and in favour of LCS Financial Services of all of the Seller’s rights, title and interest in and to each Debt sold, including all the Seller’s rights, title and interest in and to any Instrument or Security (as the case may be) furnished to the Seller in connection with the payment of 

the Debt, expressly excluding however the Seller’s obligations and liability under:-
5.1.1 any contract in respect of which the goods and materials were supplied and the services rendered; and

5.1.2 the Instrument or Security (as the case may be) furnished in connection therewith without the necessity of the signing of any further documentation between the Parties evidencing such Cession.

5.2 LCS Financial Services shall be entitled (but not be obliged) at any time after taking a Cession as contemplated in clause 5.1 above, to notify the Debtor and all persons who have furnished security in respect of the Debt of the Cession to LCS Financial Services and that the payment of the Debt should be made directly to LCS Financial Services.  If, notwithstanding such notification, any Debtor makes payment to the Seller of any amount owing to LCS Financial Services under any such Debt, Instrument or Security so ceded, the Seller shall forthwith advise LCS Financial Services thereof and remit immediately such payment to LCS Financial Services without any deduction or set-off.



	5.3 Save as aforesaid, the Seller hereby agrees and undertakes to LCS Financial Services that it will not without the written consent of LCS Financial Services accept, receive or collect payment of the Debt as ceded to LCS Financial Services. The Seller further undertakes in favour of LCS Financial Services that it will not enter into any negotiations with the Debtor or any other person for the payment of the Debt, or do any other act, including the making of any statement, which may prejudice the rights of LCS Financial Services in respect of the Debt as ceded to LCS Financial Services without LCS Financial Services’s prior written consent.

6. DELIVERY OF TRANSACTIONAL DOCUMENTS
6.1 On acceptance of the Seller’s offer to purchase of the Debt, the Seller shall deliver to LCS Financial Services all or any contract, Instrument  and Security held by the Seller in respect of each Debt sold to LCS Financial Services, together with all such Transactional Documentation as may reasonable be required by LCS Financial Services in order to pass good title thereof to LCS Financial Services. 
7. BOOKS OF ACCOUNT
7.1 The Seller undertakes that for the duration of this Agreement, it shall maintain proper books of account reflecting all of its book debts including any payments made to the Seller by any of the Seller’s debtors.  LCS Financial Services, through its duly authorised agents, shall have the right at all reasonable times, to inspect and make copies of all the Seller’s books, accounts and records in its possession or in the possession of its auditors/bookkeepers or agents.
7.2 The Seller will ensure that its financial statements are prepared in accordance with applicable generally accepted accounting principles, and undertakes to make a copy of its interim and annual financial statements available to LCS Financial Services on request, which financial statements must be available not later than 120 (one hundred and twenty) days after the end of the relevant financial period. 

8. WARRANTIES, REPRESENTATIONS AND UNDERTAKINGS
8.1 It is recorded that LCS Financial Services at the time of  electing to purchase the Debt(s) offered to it by the Seller, relies upon the following warranties, undertakings and representations given to it by the Seller, all of which are deemed to be material:-
8.1.1 that the Seller is and will be the beneficial owner of the claims and book debts offered for sale to LCS Financial Services in terms of this Agreement;
8.1.2 that each  Debt purchased by LCS Financial Services from the Seller, shall be in respect of goods and materials supplied and for services rendered and that all the Seller’s obligations arising out of the supply of such goods and materials and the rendering of such services have been fully complied with by the Seller;
8.1.3 that each Debt sold to LCS Financial Services is lawfully owed to the Seller by the Debtor;
8.1.4 that each Debt sold by the Seller to LCS Financial Services will be paid in full by the Debtor within the time period stipulated in paragraph 4.1.2, 4.2.2, 4.3.2 or 4.4.2, as the case may be, of the Schedule to Memorandum of Agreement, the said period to be calculated from the date that the Debt was sold and Ceded to LCS Financial Services as stipulated in the Purchase Note for that particular transaction and that the Debtor shall not be entitled to claim any right of set-off or any other lawful defence to such claim;

8.1.5 that the Debtor is willing and able to pay its indebtedness to the Seller within the time period(s) referred to in  clause 8.1.4 above, that the Debt is a true and genuine Debt and that all particulars supplied by the Seller to LCS Financial Services in regard to the Debt, are true and correct, and that all Transactional Documentation and other documents evidencing the Debt, are true and genuine documents;

	8.1.6 that no person has, nor will have any right, including any option or right of first refusal to purchase or otherwise claim any of the claims offered to LCS Financial Services in terms of this Agreement and that upon acceptance of the Seller’s offer by LCS Financial Services to purchase the Debt, same shall be free of any lien, hypothec, right of pre-emption, cession, pledge or other encumbrance or security of any nature whatsoever or claim against or attachment of any such Debt, Instrument or Security;
8.1.7 that the Debtor has admitted liability in whole for the Debt and will effect payment in respect of same within the time period stated in  clause 8.1.4 above;
8.1.8 that no cause whatsoever exists which would entitle the Debtor to repudiate liability for the Debt, either in whole or in part or to refuse to either accept the Cession, or payment of the Debt to LCS Financial Services;
8.1.9 that no cause whatsoever exists for the Seller to believe that  the Debtor's indebtedness may not be paid within the time period as referred to in clause  8.1.4 above;
8.1.10 that the Seller has not ceded, pledged, transferred, offered, or purported to cede or transfer to anybody whomsoever, any of its rights to any debt or claim owed to the Seller, whether such debt or claim has been offered to LCS Financial Services or not;
8.1.11 that the supply of the goods and materials or provision of services giving rise to the indebtedness constituting the Debt, was bona fide and not tainted by any fraud on the part of the Seller and to the extent that such indebtedness has arisen as a result of  goods or materials that have been supplied, such goods or materials do not constitute part of any consignment and undertakes that after the Seller has tendered any debt or claim  to LCS Financial Services for purchase, that the Seller will not cede, nor purport, nor endeavour to cede or transfer any of its rights to any such debt or claim to anybody else, unless and until such tender is rejected by LCS Financial Services, nor to cede or transfer or offer or purport to cede, transfer or offer to anybody else any of its rights to any debt  whatsoever owed to the Seller, whether tendered, purchased by LCS Financial Services or not, for so long as LCS Financial Services is owed any monies in respect of any Debt(s) purchased in terms of this Agreement;
8.1.12 that the contract in respect of which the Seller has supplied the goods and materials and rendered the services, or the Instrument or Security, (as the case may be), is in all respects valid and enforceable, and in the case of the Debt, that it is due and payable and will be paid in accordance with its tenor;
8.1.13 that the Debtor does not, to the knowledge of the Seller, have any ground upon which to avoid the performance of any of its obligations under such contract, Instrument or Security (as the case may be);
8.1.14 that the Debtor in respect of any such contract or Security  referred to in clause 8.1.12 and/or 8.1.13 above, will not be entitled to terminate such contract or Security for any reason whatsoever;
8.1.15 that the Debtor in respect of any Instrument will not be entitled to countermand payment of such Instrument for any reason whatsoever;
8.1.16 that the contract, Security or Instrument referred to above, does not, either in the making or operation thereof, constitute any breach of the National Credit Act;
8.1.17 that the Transactional Documentation to be furnished to LCS Financial Services upon the Cession, are the only documents between he Seller and the Debtor in respect of the Debt and the Seller has no obligations to the Debtor thereunder otherwise than as set out in such documents delivered to LCS Financial Services at the time of the acceptance by LCS Financial Services of the Seller’s offer to purchase the Debt;

8.1.18 that the Seller will pass to LCS Financial Services good, valid, free and transferable right, title and interest in and to the Debt, the Instrument, or the Security, as the case may be, and that no third party shall have any lien, hypothec, right of pre-emption, cession, pledge or other encumbrance or security of any nature whatsoever or claim against or attachment of any such Debt, Instrument or Security; provided that if the Seller is in breach of this warranty, the Seller hereby cedes in security to LCS Financial Services all its reversionary right and title in and to the Debt;


	8.1.19 that the Seller will not be in breach of any of its obligations in terms of any contract in respect of which the goods and materials were supplied and services rendered, or any Instrument or Security (as the case may be);
8.1.20 that all information contained in the Schedule to Memorandum of Agreement as at the date of the signature thereof by the Seller and any Transactional Documentation furnished to LCS Financial Services in respect of a Debt purchased from the Seller are true and correct, that no information that may effect the Seller’s decision to purchase any Debt has been withheld from LCS Financial Services, and all information concerning the Seller’s financial affairs (including actual and contingent liabilities) has been disclosed to LCS Financial Services;
8.1.21 that it is, in the case of the Seller being a company or close corporation, duly incorporated under the laws of the jurisdiction of its registered office and/or constituted under the laws of the jurisdiction of its creation and this Agreement and each Security imposes legally binding obligations on the Seller and/or relevant Security Provider, that same has (to the extent required by and possible in law) been perfected and is enforceable in accordance with its terms and is legal and enforceable;
8.1.22 that if the Seller and /or Security Provider is a company, close corporation, trust or partnership, no change in its directors, shareholders, members, trustees or partners, as the case may be, shall take place without the prior written consent of LCS Financial Services;
8.1.23 that all consents and authorisations, in relation to and in respect of this Agreement and the purchase of any Debt and each Security has been obtained;
8.1.24 that as at the date of each transaction between the Parties, the Seller and Security Provider are solvent and have never been insolvent, its/his/her estate has never been provisionally or finally liquidated or sequestrated, as the case may be, or voluntarily surrendered, nor are any such applications pending;
8.1.25 if the Seller and/or Security Provider is an individual, he/she has disclosed to LCS Financial Services his/her true marital status and the matrimonial property system applicable to that person prior to the signature of this Agreement and any Security in connection therewith. In the event that the Seller is married in community of property, the Seller has advised his/her spouse of this Agreement and has obtained the necessary consent to enter into this Agreement from such spouse. The Seller and/ or Security Provider (as relevant) undertakes to advise LCS Financial Services immediately in writing if the Seller changes the matrimonial property system applicable to it at any time for the duration of this Agreement;

8.1.26 that any one of the signatories referred to in paragraph 5 of the Schedule to the Memorandum of Agreement shall at all times have full authority and power to enter into and perform all the terms of this Agreement and to sign any Purchase Note and/or Transactional Documentation on behalf of the Seller and the Seller has taken all necessary actions to authorise such signatory to bind the Seller to the performance of all of is obligations in terms of this Agreement.  The Seller may change the name of any signatory from time to time, but the amendment will only be effective as far as LCS Financial Services is concerned after notification thereof has been received by LCS Financial Services and LCS Financial Services has acknowledge receipt thereof.
8.1.27 The Seller undertakes to furnish LCS Financial Services with such information and/or documents as LCS Financial Services from time to time may require prior to any financial transaction being concluded, including without limitation, in terms of the Financial Intelligence Centre Act no 38 of 2001 and the Regulations thereto, from and in respect of the Seller and any person having an interest (whether direct of indirect and in the event that the Seller is not a natural person) in the Seller and any Security Provider.
 
	9. SECURITY:

The Seller hereby cedes, transfers and makes over to LCS Financial Services all its right, title and interest in and to all the book debts of the Seller, both future and present of whatsoever nature 
and from whatsoever cause arising, as security for all and any indebtedness from whatsoever cause and howsoever arising which is due, owing and payable by the Seller to LCS Financial Services and whether liquidated or not, it being agreed that this cession shall endure and be of force and effect until all liability of the Seller to LCS Financial Services has been paid by the Seller or otherwise discharged.
9.1.1 The Seller hereby undertakes and warrants that it:

9.1.1.1 has not entered into any agreement restricting or excluding the transferability of the claims that form the object of this cession;

9.1.1.2 has no knowledge of any counterclaims that may extinguish the claims that form the object of this cession;

9.1.1.3 has not, prior to this cession, ceded the claims that form the object of this cession to any other person or concern;

but if it should so happen that the Seller is in breach of this, then this cession shall operate as a cession of the Seller’s reversionary rights, including all rights of action against the prior LCS Financial Services.
9.1.2 During such time as the cession which is the subject matter of this Agreement remains of force and effect, the Seller agrees that it will:

9.1.2.1 deliver to LCS Financial Services at intervals of not less than one month  a list reflecting all debtors of the Seller, with their names and addresses, the nature and amount of the indebtedness of each of them, particulars of any bills of exchange, promissory notes, cheques, agreements, documents of title or other security of whatsoever nature held in respect thereof, a statement showing whether the indebtedness is on open account or on credit, and in the latter event the terms of such credit;
9.1.2.2 upon demand deliver, cede, transfer or negotiate to LCS Financial Services all or such of the bills of exchange, promissory notes, cheques, documents of title or other security referred to in sub-clause  (a) hereof as may be demanded, duly endorsed, ceded, transferred or negotiated in such form as shall render LCS Financial Services the absolute owner thereof entitled in his/her own name to enforce payment thereof;

9.1.2.3 make available for inspection by LCS Financial Services or its authorised agent at any time during normal business hours at the Seller’s place of business all books of account, receipt and other books, papers and correspondence relating to the said book debts and the Seller’s dealings with the debtors in respect of the indebtedness of each of them to him/her in his/her said business;
9.1.2.4 give LCS Financial Services all such information concerning the said Debtors as may be reasonably required by LCS Financial Services to enable it to recover the amount owing by each of them.

9.1.3 LCS Financial Services authorises the Seller to collect the aforesaid book debts in its own name and keep the proceeds until such time as LCS Financial Services may determine.

9.1.4 The Seller authorises LCS Financial Services from time to time in the absolute discretion of LCS Financial Services to give notice to all or any of the debtors of the Seller both present and future of the said cession.

	10. RIGHTS OF LCS FINANCIAL SERVICES
10.1 LCS Financial Services shall be entitled at any time during the duration of this Agreement to set off against any payments due, owing and payable by LCS Financial Services to the Seller from this Agreement, or from whatsoever other cause, all and any indebtedness by the Seller to LCS Financial Services from whatsoever cause and howsoever arising which is due, owing and payable by the Seller to LCS Financial Services and whether liquidated or not and the Seller shall immediately make good any shortfall in the amounts payable to LCS Financial Services arising as a result of LCS Financial Services having applied such an appropriation or set off.
10.2 LCS Financial Services shall have the right at all times and without reference to the Seller to enter into an agreement or new transaction with the Debtor, whether in terms of the National Credit Act or otherwise, or to amend any of the terms relating to the payment of the Debt.

10.3 Without derogating from the generality of the aforegoing, LCS Financial Services shall be entitled from time to time to grant extension to the Debtor for the payment of any instalments without in any way affecting or vitiating any of LCS Financial Services’s rights in terms of this Agreement. 

10.4 Any new transaction, surrender, amendment or extension shall not be regarded as a novation of the Debtor’s indebtedness for the payment of the Debt and the Seller shall not be released from its liabilities in terms of this Agreement as a result thereof.

10.5 It is expressly recorded that LCS Financial Services purchases the rights only of the Seller in and to the Debt, the Instrument or Security (as the case may be) and not any obligation of the Seller thereunder and that all obligations and liability thereunder remain the responsibility of the Seller, who shall discharge such obligations according to the tenor hereof. The Seller hereby indemnifies LCS Financial Services against all claims, losses, damages or expenses which may be instituted against or suffered or incurred by LCS Financial Services as a result of the Seller’s failure to discharge such obligations and/or liabilities.
10.6 LCS Financial Services shall be entitled to sell, cede and/or pledge any or all the rights purchased by LCS Financial Services from the Seller in terms of this Agreement without the consent of the Seller, and on such terms, conditions, qualifications and specifications as LCS Financial Services may deem fit.
10.7 The Seller hereby acknowledges that the amount of its indebtedness to LCS Financial Services at any time shall be determined and proved by a certificate signed by any director, manager or accountant of LCS Financial Services. It shall not be necessary to approve the appointment of the person signing any such certificate. Such certificate shall be binding on the Seller and shall be prima facie proof in any competent court of the amount of the indebtedness of the Seller to LCS Financial Services for the purpose of obtaining any judgment, provisional sentence or other relief against the Seller.
11. DURATION OF THE AGREEMENT
11.1 This Agreement shall endure and remain in force indefinitely from the signature date hereof until terminated by LCS Financial Services on written notice to the Seller.

12. COSTS, FEES AND CHARGES
12.1 The Seller will be responsible for and shall pay to LCS Financial Services a buying charge equal to the percentage as stipulated in paragraph 4.1.1 or 4.2.1, as the case may be, of the Schedule to the Memorandum of Agreement.  The Seller hereby irrevocably authorises LCS Financial Services to deduct from the purchase price payable to the Seller for the acquisition of the Debt or Instrument, the aforesaid buying charge.
12.2 In addition, the Seller shall pay any default administration charges imposed by LCS Financial Services to cover administration costs incurred as a result of the Seller breaching any terms or defaulting on an obligation under this Agreement, together with all tracing fees, legal costs on an attorney and own client scale and collection commissions that may be charged by LCS Financial Services or its attorneys in respect of enforcement of LCS Financial Services’s rights under this Agreement.

	12.3 To the extent that Value Added Tax is payable in respect of the buying charge, or any other  fee, costs or charge, same will be exclusive of Value Added Tax payable by the Seller.
13. EVENT OF DEFAULT
13.1 In relation to the Seller, each of the events set out below is an Event of Default:

13.1.1 the Debtor fails to pay any sum on the due date to LCS Financial Services in respect of any Debt which LCS Financial Services has bought from the Seller and has taken Cession thereof in terms of the provisions of this Agreement;
13.1.2 any claim is made at any time against LCS Financial Services in respect of any Debt, Instrument or Security of which LCS Financial Services has taken Cession in terms of the provisions of this Agreement;
13.1.3 any Debtor or person who has given security in respect of any Debt, Instrument or Security raises any defence against LCS Financial Services at any time when LCS Financial Services attempts to enforce such Debt, Instrument or Security;.

13.1.4 any representation, warranty, undertaking, or statement made by or on behalf of the Seller in this Agreement or in any Transactional Documentation or in any certificate, statement, notice, opinion or other document given pursuant to or inconnection herewith is not complied with, or is or proves to have been incorrect in any respect when made or, if it had been made on any later date by reference to the circumstances then existing, would have been incorrect in respect of that later date;

13.1.5 the Seller defaults in the due performance or observance of any of its covenants, undertakings, obligations, terms and/or conditions under this Agreement or any other agreement between the Seller and LCS Financial Services;

13.1.6 the Seller suspends payment of its debts or ceases or threatens to cease to carry on its business or at any time there occurs a material adverse change in the financial condition of the Seller, such that in the opinion of LCS Financial Services it appears likely that the Seller will be unable to perform any of its obligations to LCS Financial Services, arising under this Agreement or from whatsoever cause and howsoever arising; 

13.1.7 any circumstances arise which give grounds in the reasonable opinion of LCS Financial Services for the belief that the Seller may not (or may be unable to) perform its obligations to LCS Financial Services, whether arising under this Agreement or from 
whatsoever other cause and howsoever arising;  
13.1.8 the Seller assigns or attempts to assign its estate, enters into or attempts to enter into a compromise with creditors, commit an act of insolvency or surrender the relevant estate, or permit its estate to be sequestrated or liquidated or placed under administration or debt review, whether provisionally or finally;

13.1.9 any judgment of any Court is granted against the Seller  and remains unsatisfied for a period of 30 (thirty) days or is not rescinded or an appeal against such judgment is not noted within the prescribed time period;

13.1.10 Seller permits any of its assets or book debts to be attached;

13.1.11 the Seller does anything which may prejudice the value, priority, or legality of the Debt or any security held by LCS Financial Services;

13.1.12 the Seller purports or endeavour to cancel or accept any cancellation of the Debt or make any reduction or allowance thereon.
13.2 On the occurrence of an Event of Default, LCS Financial Services shall be entitled, without prejudice to any other remedy available to it under law, firstly to apply the set-off as referred to in clauses 9.1.6 and/or 10.1 and thereafter:

13.2.1 to enforce all its rights under this Agreement and in which event all amounts due and payable by the Seller to LCS Financial Services shall immediately become due and payable; and/or

	13.2.2 to cancel the sale of such Debt to LCS Financial Services.

13.3 In the event of LCS Financial Services exercising its rights to cancel the sale of the Debt to LCS Financial Services, then upon such cancellation:
13.3.1 the Seller shall be liable for payment to LCS Financial Services of agreed liquidated damages equal to the balance outstanding under the Debt at the date of the giving of such notice plus interest thereon at the maximum permitted rate of interest as prescribed in the National Credit Act calculated from the date of default to the date of the eventual payment of the purchase price to LCS Financial Services, together with all legal costs on the scale as between an attorney and own client, taxes and other fiscal charges and all other costs and disbursements incurred or expended by LCS Financial Services in protecting or enforcing its rights in relation to such Debt; and

13.3.2 the payment of the damages referred to in clause 13.3.1 above shall be paid to LCS Financial Services within 3 (three) days after the giving of the notice of cancellation referred to herein and against payment thereof, LCS Financial Services shall re-cede to the Seller the Debt, Instrument or Security in question, where after the Seller shall be fully responsible for dealing with any such claim or defence, as the case may be.
13.4 In the event of Mettle exercising its rights to require the Seller to repurchase from it any unpaid Debt,  then the repurchase of such Debt by the Seller from Mettle shall be on the following terms and conditions:

13.4.1 when a sale results or is deemed to have resulted consequent upon Mettle exercising its rights referred to in clause 13.2.2, then the purchase price of such Debt shall be the full unpaid face value of such Debt together with any legal costs and charges incurred by Mettle in endeavouring to obtain payment of such Debt from the Debtor on the attorney and client scale together with interest at the maximum interest rate permitted under the National Credit Act calculated from the date of default to the date of the eventual payment of the purchase price to Mettle;

13.4.2 the purchase price of the Debt payable by the Seller to Mettle, shall be paid to Mettle one business day immediately following the date of receipt of the notice requiring the Seller to repurchase the Debt, the said purchase price to be paid by the Seller to Mettle without any adjustment, set off or withholding and free of any bank charges into a bank account nominated by Mettle. 
13.4.3 Mettle shall be entitled to exercise its rights to require the Seller to repurchase any unpaid Debt despite the fact that it might not be competent or proper for the Seller to dispose of its rights, title and interest in and to the Debt;

13.4.4 the Seller further warrants to Mettle that the due exercise by Mettle of its rights referred to above, will give rise to a valid and binding sale agreement on the terms provided in this clause 13.4,  without the necessity of the signing of any further documentation between the parties evidencing such sale by the parties.  Accordingly as a further separate and severable obligation undertaken in terms hereof, the Seller hereby agrees to indemnify and holds Mettle harmless against any loss, liability, damages or expenses which may be suffered by Mettle as a result of the sale or purported sale of any of the Debts consequent upon the exercise of Mettle’s rights referred to above being found to be unenforceable.
14. DOMICILIUM CITANDI ET EXECUTANDI
14.1 The Parties choose as their domicilia citandi et executandi for all purposes under this Agreement, whether in respect of court process, notices or other documents or communication of whatsoever nature, the following addresses:-
 
	14.1.1 SELLER:

Physical Address:

as stipulated in paragraph 1.8 
(or paragraph 1.10.1 if not the same address as stipulated in paragraph 1.8) of the Schedule to Memorandum of Agreement;

Postal Address:

as stipulated in paragraph 1.9 
(or paragraph 1.10.2  if not the same address as stipulated in paragraph 1.9) of the Schedule to Memorandum of Agreement;

Telefax:


as stipulated in paragraph 1.7
of the Schedule to Memorandum of Agreement

14.1.2 LCS FINANCIAL SERVICES:

Physical Address:

26 Commaille Road
                                            Melkbosstrand
                                            Cape Town, 7441
Postal Address:

PO Box 1680




Heidelberg




GAUTENG, 1438
Telefax:


086 052 7476
14.2 Any notice or communication required or permitted to be given In terms of this Agreement shall be valid and effective only if in writing.
14.3 Any Party may by notice to any other Party change its domicilium citandi et executandi to another physical address in South Africa, provided that the change shall become effective on the 7th day after the receive of the notice by the addressee.

14.4 Any notice to a Party contained in a correctly addressed envelope and:-

14.4.1 sent by prepaid registered post to it as its domicilium citandi et executandi;  or

14.4.2 delivered by hand to a responsible person during ordinary business hours at its domicilium citandi et executandi shall be deemed to have been received, in the case 14.4.1 on the 5th business day after posting (unless the contrary is proved) and, in the case of this clause 14.4.2 on the day of delivery. Notwithstanding anything to the contrary herein contained a written notice or communication actually received by a Party shall be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi.

15. WHOLE AGREEMENT
15.1 This document constitutes the whole agreement between the Parties. No amendments or consensual cancellation of this Agreement or any provision or term thereof and no extension of time, waiver or relaxation or suspension of any of the provisions or terms of this Agreement shall be binding unless recorded in a written document signed by the Parties. Any such extension, waiver or relaxation or suspension which is so given or made shall be strictly construed as relating strictly to the matter in respect whereof it was made or given.
15.2 No extension of time or waiver or relaxation of any of the provision or terms of this Agreement shall operate as an estoppel against any Party in respect of its rights under this Agreement, nor shall it operate so as to preclude such party thereafter from exercising its right strictly in accordance with this Agreement.

	16. JURISDICTION 
16.1 In terms of Section 45 of the Magistrate’s Court Act, the Seller consents (for purposes of LCS Financial Services taking legal steps to enforce any of its rights in terms of this Agreement) to the jurisdiction of any Magistrate’s Court seated in the area in which the Seller has chosen its domicilium citandi et executandi in terms of clause 14.1.1 notwithstanding the amount involved.  
17. SEVERABILITY
17.1 The Parties agree that the setting aside or suspension of any provision contained in this Agreement shall not render this Agreement void but such provision shall be served from this Agreement or altered by a court of competent jurisdiction (if it is reasonable to do so having regard to this Agreement as a whole).

	18. CONFLICT WITH NATIONAL CREDIT ACT
18.1 The Parties declare that to the best of their knowledge, the causa of this Agreement is not subject to the provisions of the National Credit Act, but in the event of any court of law ruling that the provisions of this Agreement are subject to the National Credit Act, then if any provision of this Agreement conflicts with any provision of the National Credit Act, the particular provisions of the National Credit Act finding application to this Agreement shall prevail and this Agreement shall be interpreted and amended to give effect to such provisions as if they were specifically embodied herein.

19. CREDIT REFERENCE AGENCIES:

19.1 The Seller consents to LCS Financial Services:
19.1.1 making enquiries about its credit records with any credit reference agency and any other party to confirm the information provided by the Seller;
19.1.2 providing regular updates regarding the Seller to the credit reference agencies and allowing the credit reference agencies to in turn make the record and details available to other credit grantors;  and
19.1.3 listing the Seller’s details with any credit reference agency should the Seller default on its obligations to LCS Financial Services.



THUS DONE AND SIGNED AT ________________________ ON THIS ________ DAY OF __________________ 20___
AS WITNESSES:

1.
______________________________________




_________________________________________

(SIGNATURE OF WITNESS)






FOR:
THE SELLER











Who warrants that he/she is duly authorised to sign


______________________________________


(FULL NAMES OF WITNESS)




















_________________________________________


______________________________________




(NAME OF SIGNATORY)


______________________________________






(PHYSICAL ADDRESS OF WITNESS)

THUS DONE AND SIGNED AT ________________________ ON THIS ________ DAY OF __________________ 20___
AS WITNESSES:
1.
______________________________________




_________________________________________


(SIGNATURE OF WITNESS)






FOR:
LCS FINANCIAL SERVICES (PTY) LTD 













________________________________________


(FULL NAMES OF WITNESS)



















_________________________________________


______________________________________




(NAME OF SIGNATORY)


______________________________________





___________________

All parties to initial here

PAGE  
___________________

All parties to initial here


